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S‘IIQQI/ ORDER

PER VIKAS AWASTHY, JM:

In ITA N0.1269/MUM/2019, the assessee has filed appeal assailing the
order of Commissioner of Income Tax Appeals-53, Mumbai [hereinafter referred to as

the “CIT(A)”] dated 06/12/2018 for assessment year 2012-13.
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2. The said appeal was filed by the assessee on 06/03/2019. The appeal was listed
for hearing for the first time on 22/04/2021. The notice of hearing of the appeal was
served on the assessee through RPAD on the address mentioned in Form No. 36 on
22/04/2021. None appeared on behalf of the assessee. Hence, fresh notice was issued
for the next date of hearing i.e. 02/06/2021. On the said date of hearing, one Shri
Priyavart Gupta, Chartered Accountant appeared on behalf of the assessee and filed
an application seeking adjournment. On the aforesaid request, appeal was adjourned
to 08/07/2021. On the next date of hearing, Shri Priyavart Gupta appeared to
represent assessee and sought adjournment vide letter dated 07/07/2021. Thereafter,
repeated adjournments were sought by the representative of the assessee on one
pretext or the other. Last opportunity to argue the matter was allowed by the Bench
on 23/01/2023 and appeal was adjourned to 01/02/2023. None appeared on behalf
of the asssessee on 01/02/2023. It seems that the assessee is not keen to prosecute
the appeal. Hence, the appeal is taken up for hearing with the assistance of Ld.

Departmental Representative (DR) and material available on record.

3. The assessee in appeal has raised as many as eight (8) grounds. The same are

reproduced as under:

“1. That the assessment order u/s 143(3) of the Income Tax Act, 1961 (the Act")
dated 28.12.2017 passed by the Assessing Officer (A0O") and
additions/disallowances made therein and further enhancements made by the
Commissioner of Income Tax (Appeals) (CIT(A)") and are illegal, bad in law and
without jurisdiction.

2. That, on the facts and circumstances of the case, the CIT(A) has erred in law
and on facts in upholding disallowance of Rs.3,99,700 out of total administrative
expenses of Rs.4,91,039 under Section 14A of the Act read with rule 8D of the
Rules as disallowance is based purely on presumption and without any clear
finding by AO of any expenditure incurred and hence AO has failed to discharge
onus cast on him when not accepting Appellant's contention that it had not
incurred any expenditure.

3. That on the facts and circumstances of the case, the CIT(A) has erred in
upholding an arbitrary addition of Rs.87,91,00,000 to Income from Other Sources
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under Section 68 of the Act on account of Share Premium received during the year
failing to appreciate that credits coming in the books of accounts which are not
satisfactorily explained can only be added by the AO and that the onus on the
Company is only to prove identity of the subscriber and the Company has no
further burden of proof in the matter with respect to capacity of the subscriber
to invest.

4. a) That, on the facts and circumstances of the case, the enhancement of
income by the CIT(A), by denying exemption u/s 10(38) to capital gains on sale of
shares and disallowance of Business loss is illegal, bad in law, without jurisdiction
and hence, is liable to be set aside.

b) That on the facts and circumstances of the case, the CIT (A) has erred on facts
and in law in making addition on an issue which was not part of the order in
appeal before him The CIT(A) has failed to appreciate that addition on a new issue
of Long Term Capital Gain (hereinafter as "LTCG") amounting to Rs.
33.77,65,463/- and disallowance of Business Loss of Rs 35,86.70.682 could not
be made in an appeal against Assessment Order passed by the Assessing Officer
(hereinafter as "AQ") u/s 143(3) of the Act, when the said issue was not even part
of the Assessment Order.

5. That, in view of the facts and circumstances of the case, CIT (A) has erred on
facts and in law in not affording a reasonable opportunity of hearing to the
Appellant.

6. That the addition / disallowance made are illegal, unjust and bad in law and
are based on mere surmises and conjunctures and the same cannot be justified
by any material on record and the same are highly excessive.

7. That interest U/s 234A, 234B and 234C of the Income Tax Act, 1961 has been
wrongly and illegally charged and has been wrongly worked out 8. All of the
above grounds of appeal are without prejudice and are mutually exclusive to each
other.”

4, Shri Krishna Kumar Mishra appearing on behalf of the Department vehemently
defended the impugned order. The Ld. DR placed reliance on the findings of the CIT(A)

and Assessing Officer (AO), and prayed for dismissing the appeal of the assessee.

5. We have heard the submissions made by Id. DR and have examined the orders
of authorities below. The assessee had filed return of income for AY 2012-13 declaring

loss of (Rs.2,09,05,219/-) on 25/09/2012. The AO in scrutiny assessment proceedings,
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made following additions/disallowances and assessed the total income of the assesee

at Rs.84,95,94,481/-:

1) Disallowance u/s 14A r.w.r. 8D of the Income Tax Act, 1961 (hereinafter

referred to as “the Act”) — Rs.3,99,700/-.

2) Addition u/s 68 of the Act, on account of unproved share application

money/share premium - Rs.87,91,00,000/- .

Aggrieved by the assessment order dated 25/03/2015, the assesssee filed an
appeal before the CIT(A). In First Appellate Proceedings, the CIT(A) confirmed the
additions made by AO. Further, the CIT(A) made enhancement on account of fictitious
business loss of Rs.35,86,70,682/- claimed by the assessee and disallowed exemption

claimed u/s 10(38) of the Act, in respect of capital gains of Rs.33,77,65,463/-.

No material to controvert findings of the CIT(A) have been placed before us.
Hence, in the absence of any contrary material, the impugned order is upheld and

appeal of the assessee is dismissed.

6. Before parting with the order, we find that on behalf of the asssessee company,
Form No.36 has been signed by Shri Sachin B. Ambi, Director. The signatures of Shri

Sachin B. Ambi on Form No.36 are as under:

“DC SECURITIES PVT. LTD.

R

Director
(Appellant)
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The Letter of Authority filed by Shri Priyavart Gupta, Chartered Accountant on May 24,
2022 is purportedly signed by Shri Sachin B. Ambi, Director of the assessee company.

The signatures of Shri Sachin B. Ambi on the said letter of authority are as under:

BM 548698

ULITs] HETh BrAicra,
g i Koooo§?

S12 MAY 2022
HaTH 3iferepdt

LETTER OF AUTHORITY

e, ]
Director of EDC Securities Private Limited, do hereby autﬂﬁ{;’é v HO TR
office at 713 Trade world Building C.,Wing Senapati Bapat Marg
Lower Parel Mumbai 400013, to represent us and produce documents connected with the
% proceedings before Income Tax Appellate Tribunal & or any other authority for the
e assessment year 2012-13 and 2013-14 The statements given by them shall be binding on
us.l authorize them to accept notices,order and also to render information and
explanations on behalf of us. His explanation and statement will be binding on me.

1, Sachin B. Ambi
CA Privart Gupta,

e

For- EDC Securities Private Limited

Ceftre chefs Szesnte

Director

lare that being a chartered

1. CA PRIYAVART GUPTA(representative) do hereby deci
an Income tax Act 1961 to 3

Accountants,I am duly qualified under section 288 of the indi

attend on behalf of the above mentioned Assessee.

Place -Mumbai <
% ignature
e - R EorPriyavrat &Associatos gn
Cchartered # ccountants

F.R.No.1

SR e R ; M‘EA

There is a marked difference in the signatures of Shri Sachin B. Ambi on Form
No.36 and the Letter of Authority available on record. The conspicuous difference in
signature give reasons for suspicion on the genuineness of signatures either on Form
No.36 or on the Letter of Authority. Though our observations on difference in
signatures have nothing to do with findings on the merits of issue, however, they do

reflect shady conduct of the persons managing the affairs of the assessee company.
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7. In the result, appeal of the assessee is dismissed.

8. In ITA No.7129/MUM/2018, the assessee has assailed the order of CIT(A)-53,
Mumbai dated 21/09/2018 for AY 2013-14 in proceedings arising u/s 154 of the Act.

9. This appeal was filed by the assessee on 11/12/2018. The appeal was first listed
for hearing on 05/12/2019. Thereafter, on each date of hearing adjournment was
sought on behalf of the assessee or none was present to represent the assessee.
Notices were sent to the assessee on the address mentioned in Form No.36 through
RPAD. Notices were duly served as is evident from the acknowledgements available
on the record. Last opportunity was given to the assessee by the Bench on 23/01/2023
to argue the matter and the appeal was adjourned to 01/02/2023. None appeared to
represent assessee on 01/02/2023. It appears that the assessee is not keen to
prosecute the appeal. Therefore, this appeal is taken up for hearing with the assistance

of Ld. DR and the material available on record.

10. The assessee in appeal has raised following grounds:

“1. That on the facts and circumstances of the case, the order passed by the
Commissioner of Income Tax (Appeals) (hereinafter as "CIT (Appeals)") u/s 250(6)
of the Income Tax Act, 1961 (hereinafter as "the Act") dated 21.09.2018 and the
additions made therein by the CIT (Appeals) are illegal, bad in law and without
jurisdiction.

2. That on the facts and circumstances of the case, the CIT (Appeals) has erred on
facts and in law in making addition on an issue which was not part of the order
in appeal before the him. The CIT (Appeals) has failed to appreciate that addition
on a new issue of Long Term Capital Gain (hereinafter as "LTCG") amounting to
Rs.43,21,38,796/- could not be made in an appeal against rectification order
passed by the Assessing Officer (hereinafter as "AO") u/s 154 of the Act, when
the said issue was not even part of the rectification order.

3. That on the facts and circumstances of the case, the CIT (Appeals) has failed to
appreciate that the in an appeal against an order of rectification u/s 154 of the
Act, the CIT (Appeals) had no jurisdiction to examine the issues which were not
part of the rectification order.
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4. That on the facts and circumstances of the case, the CIT (Appeals) has erred on
facts and in law in making disallowance of claim u/s 10(38) of the Act without
appreciating that such disallowance was beyond the jurisdiction of the AO while
exercising rectification jurisdiction u/s 154 of the Act and therefore, the power of
enhancement of the CIT (Appeals) cannot be exercised in respect of the said issue.

5. That on the facts and circumstances of the case, the CIT (Appeals) has failed to
appreciate that the claim of LTCG u/s 10(38) was examined by the AO while
passing the order u/s 143(3) and that the order appealed against, i.e.,
rectification order dated 15.11.2017 passed by the AO, was only on limited issue
of computing book profit u/s 115JB of the Act.

6. That on the facts and circumstances of the case, the CIT (Appeals) has failed to
appreciate that the jurisdiction of the AO while passing order of rectification u/s
154 of the Act was limited to mistake apparent from record and that the claim of
10(38) of the Act could not be subject matter of rectification.

7. That, without prejudice, on the facts and circumstances of the case, the CIT
(Appeals) has erred on facts and in law in disallowing the claim of LTCG u/s 10(38)
of the Act when details regarding the said claim were furnished by the Appellant
and duly examined by the AO while passing the assessment order u/s 143(3) of
the Act.

8. That, without prejudice, on the facts and circumstances of the case, the CIT
(Appeals) has erred on facts and in law disallowing the claim of LTCG u/s 10(38)
of the Act.

9. That, in view of the facts and circumstances of the case, CIT (Appeals) has erred
on facts and in law in not affording a reasonable opportunity of hearing to the
Appellant.

10. That the explanations given, evidence produced and material placed and
made available on record have not been properly considered and judicially
interpreted and the same do not justify the addition made.

11. That on the facts and circumstances of the case, the disallowance made by
the CIT (Appeals) is based on mere surmises and conjunctures and the same
cannot be justified by any material on record and against the principle of natural
of justice.

12. The Appellant craves leave to add, amend, alter and/or delete any of the
above grounds of appeal at or before the time of hearing.”

11. The Ld. DR reitereted the findings of CIT(A) and prayed for dismissing appeal of

the assessee.
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12. We have heard the submissions of DR and have examined the orders of
authorities below. The AO passed order u/s 154 of the Act, dated 15/11/2017
assessing income of the assessee under MAT provisions. The assessee carried the issue
in appeal before the CIT(A). The CIT(A) upheld the findings of the AO and as well
enhance the assessment. No material to controvert the findings of the CIT(A) is
available before us. Hence, the impugned order is upheld and appeal of the assessee

is dismissed.

13. Inthe result, both appeals by the assessee are dismissed.

Order pronounced in the open court on Wednesday the 29" day of March 2023.

Sd/- Sd/-
(M BALAGANESH) (VIKAS AWASTHY)
AGTHR ST /ACCOUNTANT MEMBER =TI WX /JUDICIAL MEMBER

ﬂaf/Mumbai,
f&Te: /Dated: 29/03/2023

Mahesh R. Sonavane

gfafSdr AT of the Order forwarded to:

STdrSTeft /The Appellant,

faTel /The Respondent.

HATARL ATHSId/ CIT
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BY ORDER,

//True Copy//
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